UNITED STATES OF AMERICA ﬂnuh o
BEFORE TUE FEDERAL TRADE COMMISSION tﬁ;:'rumg b7 e

M{?Hg é‘?

In the Macter of

MSC.SOFTWARE CORPORATION, Pocket No. 9299

A corporation,

N e S )

RESPONDENT MSC.SOFTWARE’S
MOTION IN LIMINE
TO PRECLUDE COMPLAINT COUNSEL’S
FXPERT WITNESSES FROM TESTIFYING
ABOUT QOPINTIONS NOT PREVIOUSLY DISCLOSED TO MSC

Complaint Counsel continues its pattern of “trial by ambush” -- a pattern of
ignoring cleatly-established disclosure obligations that should be rcjected by Your Honor in
order to ensure a fair trial and duc process [or MSC.L

Both Your Ilenor’s Scheduling Order and the FTC Rules of Practice required
Complaint Counsel to filly disclosc the opinions of i(s expert witnesses months ago —on April 9.
As to any alleged opinions rebutting MSC’s expert witnesses, Complaint Counsel was required
to provide supplemental expe:t reports no later than May 20, 2002. Despite these mandatory
disclosure deadlines, Complaint Counsel and its expert wilnesses admiiied — at Ltheir deposilions
during the week of May 27 — that they intend to provide opinions at trial that are #et contmined in

their expert reports. Worse suill, Complaint Counscl’s experts also refuzed to disclose what those

undisclosed opinions might be,

L Conmgressional Air, Tid, v. Reech Airevaft Corp, 176 F R 313, 516 (D, Md. 1997) iundisclosed sxpert
legtimony conslitules “mial by ambush™).



Complaint Counsel’s approach to expert disclosure would make a mockery of
Your Honor's Scheduling Order and the FTC's Rules. Tt alse prejudices MSC's ability to
receive 4 far tral,  Accordingly, MSC moves in limine for an order preclhiding Complaint
Counsel from introducing expert opinions beyvond those already disclosed to MSC in its expert
TEPOTES. Tﬁe entry of such an order simply enforces this Court’s Scheduling Ovder and FTC Rule

3.31(b), which Complaint Counsel appear bent on 1gnoring
LEGAT STANDARD

It is without dispule that expert witnesses arc forbidden from testilying about
matters nol disclosed in their experl reports. To argue otherwise would be 1o espouse a “wal by

ambush™ approach that has been specifically rejected by both the I'TC's Rules of Practice and

Your Honer’s Scheduling Order.

Rule 3.31{(b)}3) of the FTC Rules of Practice requires Complaint Counsel’s expert
witnesses to disclose in writing “a complele statement ol all opinions to be expressed and the

basis and reasons therefore™ as well as “the data or other information considered by the witness

in forming the opinions.”

Except ay otherwise stipulated or directed by the Administrative
Law Judge, this disclosure shall, with respect to a witness who is
retained or specially employed to provide expert testimony in the
case or whose duties as an employee of the party repularly involve
giving expert testimony, be accompanicd by a written report
prepared and sipned by the witness. The report shall contain a
complete staterment of alf epinions fo be expressed and the basiv
and reasons therefor; the data or ather information considered
by the witness in forming the opinions, any exhibils to be used as
a sutnmary of ar support for the opinions; the qualificaiions of the
witness, including a list of all publications authored by the witness
within the preceding ten vears; the compensation (0 be puaid for the
study and testimony; and a listing of any other cases in which the
witness has testificd as an expert at tria} or by deposition within the
preceding lour years. These disclosures shall be made at the fimes
and in the seguence directed by the Adprinistrative Law fadge.



FTC Rule of Practice 3 31(b)}3).
Congistent with Rule 3.31(b)3}, Your Honor issued a Scheduling Order on

November 13, 2001 — as well a5 a Revised Scheduling Order on March 5, 2002 and g Second
Revised Scheduling Order on May 3, 2002, Each of those Orders required Complaint Counscl to
fully disclose the opinions of its expert witnesses to MSC. [ndecd, those Scheduling Orders also
contemplated the preclusion of Complaint Counsel’s expert testimony to the extont it was not
disclosed in Complaint Counsel’s expert reports. See, ez, Seheduling Ocrder’s Dreadling for
Complaint Counsel’s Rebuttal Reports (f new opinions disclosed in tebuttal report that are
neither rebuttal nor contained in opening report, MSC “will have the right to seek appropriate
refief (such as striking Complaint Counsel’s rebuttal expert reports™)).
TACTUAL BACKGROUND

The ¢ngmal Scheduling Order in this case required Complaint Counsel o satisfy
Rule 3.31°s expert dizsclosure obligations on February 7, 2002, Complaint Counsel served an
expent report from FTC amployee Dr. John Hilke on Febuary 7.

After the lebmiary acheduling conference, Your Honor 1ssued an Amended
Scheduling Order requiring Complaint Counscl to serve any supplemental expert reports no later
than April ¢, 2002, On the evening of April 9, Complainl Counsel served MSC with expert
teports from four ndividuals — Dr. Hilke {a supplemental repart), Dr, Pablo Spiller, Dr. Vipperla
Venkayya, and Grag Smith.

Under the final Scheduling Order issued by Your Llonor on May 3, any expert
opinions by Complamnt Counsel in rebuttal to matters sct forth by MSC's experts were to be
disclosed in writing by May 20, 2002, Complaint Counsel declined to provide any rebuttal

expert opinions by the May 20 deadline imposcd by the Scheduling Order.



Despite these clear deadlines for disclosmg all of its expert opinions, Complaint
Counsel™s experts appear poised 10 sandbag M5C by offering vet-undisclosed expert testimony at
trial. In their depositions last week, Complaint Counsel’s experts admirted that they intended to
offer testimony on areas not covered by their expert reports — while at the same tine, refusing to
disclose those new ppinions in their depositions.

Dy, Hilhe’s Market Definition Opinions,  In both of his expert reports, Dr.
Hilke set farth only two possible product market definitions — “advanced Nastran™ and
“advanced linear structural FEA solvers.” Nowhere in his expert reports did Dr. Hillke set forth
any ather relevant product markets or any narrowser sub-markets within either of his two product
markets, including specifically any narmower market based on price discrimination. Indecd, in
hiz depesition, Dr. Hilke stated that he did not anticipate trying to define “smaller product
markets” based on “price discrimination™, that he had not “attempted to analyze what degrecs of
price discrimination miglt be going on within NASTRAN" and that he had not “lo date done Lhe
analysis which would be needed to demonstrate” the exisience of @ narrower market based on
price discrimination. (Hilke Mep. at 89-90 & 973 Nor has Dr. Hilke ever provided a “rebutral”
report since receiving MSC’s expert report from its economist (Dr. Kearl) almeost three months
ago on March 17 and a supplement last month on May &,

Nevertheless, during his deposition, Dr. Hilke made clear that he “might” offer
testimony at trial proposing narrower product markets based on price disctimination as well as

additional markets during Camplaint Counscl’s case-in-cluel or in rebutlal.

2 Copies of deposition wstimorty ¢ited are altached as Exhibits A (Hilke Dep.), Exhibit B {Spiller Top. ) snd Exilit
C (Venkavya Dep.).



So you cannot sitting here today definitively tell me how
many product markets you will deline at trial; yes or no?

1 only anticipate at this point speaking about the advanced
NASTRAN product market and the broader product market
that I discussed, but J wouldnt preclude, based on what
I've seen 3o far of Dr. Kearl's position of commenting on
that, and that in that context I might end up discussing the
potential for sepavate  product markets within  the
advanced NASTRAN product morket. | think that's

accurate.
* % F

Q. So vou would enviston defining nammower product markets
than advanced NASTRAN or your alternative product

market?
Al Only in this rebullal sensc.

#ok R

And you would plan o respond in rebuttal lestimony that
vou might give?

A. There are two possibilities, ar least. One 1s that T would
learn of Dr. Kearl's or someong else’s intention to raise
thoze types of issues during his deposilion and I might
therefore respond to that anticiputed argument during my
initial testimony.

But the more likely circumstance is that if such argument
arose that it would be dealt with through rebuttal,
(Hilke Dep. at 94, 96 & 114)

As he admits in his deposition, Dr. Hilke “sight end up discussing the potential
for separate product markets” based on pnce discrimination that were never addresscd or
disclosed 1n his expert reports, Moreover, Dr. Hilke's attempt to style his new opinions as
“rebuttal” (even where he intends to offer them in his initial testimony during Complaint
Counsel’s case-in-chief) is inconsistent with Complaint Counsct's failure to file a rebuital expert
report from Dr. Hilke or anyone ¢lse.  if Dr. Hilke wished o provide new product market
definitions in light of MSC expert Dr. Kearl's opinions, he was obligated to disclose those

opiniong in a rebuttal expert report by May 20



Dr. Spilfer’s “Incomplete” aind ¥ Partial” Linbility Opinioss. In its idennfication
of trial experts and in Dr. Spiller’s expert reporl, Cemplainl Counsel described Dr. Spiller’s work
in this case as that of an economic expert who will speak 1o “remedies”™ 15suss, and there is no
mention that Dr. Spiller will address liabality izsues.

For insiance, in ils identification of toal experts, other than 2 generic relerence 1o
“ecunomic theory” and an analysis of the complaint, Complunt Counsel describes Dr. Spaller’s
lestimony as “the appropricte remedy fo resiorve lost competifion.” (Complaint Counsel’s
Supplemental Tdentification of Trial Experts at 2, attached as Exhibit DY In contrast, Complaint
Counsel’s liability economic expert — Dr. Hilke — is described as prosading testimony on the
“relevant market and the anticompetitive effect”™ of the acquisitions, £e., lability issues, (fd at
L)

Dr. Spiller's expert report makes it even more clear that he disclosed only
opimons on remedies issues, opinions that were based on certain assumptions of lost competition
n the marketplace; “I was usked by complaint counsel to issuc my cpinion on what remedics
should be applied #f the FTC s allcged violations of the antitrust statutes have indeed laken place.
Wikile I have not conducied n complete evaluwition of competitive congditions bearing on
antityust hahility, 2n cconomic asscssment of the appropriate remedy requires an understunding
of the competition lost by virlue of MSC’s acquisilions.™ (Spiller Report 1 12.) Based upon the
limited upimons {addressing remedies alone) set forth in his expert report and the lack of any
rebuttal reports from Coniplaint Counsel, MSC came prepared to ask Dr, Spiller aboul his

opinions on remedies ar his deposition, and the assumptions upon which he was relying in terms

of lost competition.



However, at his deposition Dr. Spiller stated that his “assessment has been that
the acquisitions indeed substantially reduce competition™ and that he “probabdy™ wonuld ofter this
apinion at trial. {Spiller Dep. at 20.) Through this previcusly-undisclosed opinion, Dir. Soiller
now attempis to opine directly on the ultimate Bability issue of whether the acquisitions
substantiully reduced competition, £ e, whether they were illegal, Indeed, Dr. Spiller stares that
he will cxpress his new liability opimions even though he has net per “conducicd a complere
cvaluation of competitive conditions bearing on antitrust liability ™ (Spiller Dep. al 18} D
Spiller also intends to offer his lighility opinions even though he will nol be cxpressing an
ppinion on efficiencies, a necessary part of any analysis of whether 1the acquisitions would
substantial [y reduce competition. (Spiller Dep. at 10.)

Similarly, Dr. Spiller apparently intends 1o oller these liability opinions even
though! (1) he has not completed his analysis of market definition; (2) these market definition
and other lability issues thut were not diveloved 1 his expert report; and (3) he was grprepared
fer testify about that analysis at his deposition last week.

i} Are you cxpressing an opinion in this malter on the proper
markel defimtion to analyze this industry?

A I do a pariel, a pariial analysis of that, yes.

Q. What do you mean by "a partial analysiz"?

A Well, not complefe.

. Se you're telling me your expert ccporl conlains an
incomplete discussion of the proper market definition in
lhis industey? |

A The report, as the report states, is in process, and [urlher
analysis may imply that I may add more to it, including the
market definsfion,

(Spiller Dep. at 8-9.)
Are you offering an opinion in this report on the proper
market definition?

A Parnally, but not -- again, my analysis on that has mor been

complere.
{Spiller Dep. at 17-18.)



Dr. Spiller admitted in his deposition that he was aware of this Court's
roquirement that all of his opinions be disclosed to MSC in his experl reporl m April 2002
Nevertheless, Dr. Spiller was quite candid Lhat he intended to provide opinton testimony that was
not contained in that report in violatior of the Scheduling Order and FTC Rales of Practice.
{2 Is it your understanding thal in your experl report you were
supposed to express vour opinions on this matler i this

procecding?
A Yeah.

And have you expressed all opinions that yen have on this
statter in your expert report?

A No.

{Spiller Dep. at 16.)

Dr_ Spiller — who was relained in February 2002 - has had plenwy of time Lo reach
any and all opinions Camplaint Counsel wished to put lorward 1a this case. Yet in lns mandatory
expert report disclosure in April, Dr. Spiller addressed only reniedies issues and provided no
apinions or analysis of liability issucs such as markel delinilion and efficiencies. Neither did Dr.
spiller file any rebuttal cxpert report addressing ihese isaues by the Court’s May 20 rebutiul
deadline. Even today, Dr. Spiller remains unprepared to disclose these “parfial™ and
“incomplele”™ opiniors in s deposiion.  Dr, Spiller and Complaint Counsel should not be
allowed to ignare the disclosure requirements of Your Honot's Scheduling Order and the FTC's
Rules of Procedure - Dr. Spiller’s testimony at trial should be limited to offering opinions on
remedies and the assumpuons underlving these opinions, consistert with the scope of his expert
report.

Dr. Venkaypya's “Possible™ New Opinfons. While not as clear in his intention of

oflening yet-undisclosed opinions at trial as Drs. Hilke and Spiller, Complaint Counsel’s

tzchnical expert Dr. Venkayya also took the positien thal he might bring new opinions to irial



that were not disclosed in his expert report. Dr. Venkayya apparently is in possession of various
materials thal ~ while he didn’t think were important enaugh Lo review in preparing his experl
report and deposition testimony - he “méight” rely on at tnal to support a “new epiuen.”

Q. Do you intend to review the documents in your possession

right now that you haven't already reviewad?

[ can'tiell

You're not sure what you're goine to do?

Mot sure.

You might review them, you might not.

¥es Lhal's cotrect.

Okay. If vou perchance happen to finally review those

documents, do you intend to modify your opinions based

on that revicw?

[ don't know,

Y ou raight?

IL'T find spmething that T would be willing to moedify, |

don't know now,

Q. So, if there's something in those docnments that isn't
wlready in your expert report, yor might come ap with o
naw opinien?

A, Posxibly.

(Venkayya Dep. at 293-254)

A2 B2 o

o

Fur materials alrgady in his possession, Dr. Venkayya bas no excuse [or nol
incloding thase materials in his expert report, or at least being able fo disclose them during his
deposiion.  To allow Dr. Venkayva to keep any alleged bases [or his opinions secret until he
takes the stand at trial would turn tha FTC s expert disclosure obligations on their head,

LEGAL ARGUMENT

As made clear by Rule 3.31(0}3), Complaint Counsel’s experts may not testify
aboul opinions not disclosed in their cxpent reponts. The exclusion of such iestimony 18 enforeed
by FTC Rule 3.38(b}{3) which empowers Your llonor to order that Complaint Counsel “may not
introduce into evidence or otherwise rely, in supporl of any elaim or defense” where it has failed
to comply with Your Honer’s Scheduling Order reguiring [Wll disclosure of its expert opinions

manths ago,



The obvicus purpose of the expert disclosure requirement is “to impose an
gdditional duty to disclose informalion concerning expert testimony sufficiently in advance of
trial that epposing parties huve a8 reasonable opportunity to prepare for coffective cross
examination and perhaps arrgnge for expert testimony from other witneases.” fr #he Matter of
Krera Shipping, 181 FRD. 273, 275 (S DNY. 1998); see also fn the Matter of Thowmpson
Medical Co., Jre, 101 ET.C, 385 (FTC 19485) (purpose behind nule iz to give opposing counsel
an opporhumity to prepare for effective cross examination).

Consistent with the FTC Rules requiring advance disclosure of expert opinions,
Courts roufinely prohibit expert testimony not previousty disclosed in a witness”™ expert reporn.
In Mutrasweer Co. v X-L Engineeriag (7, the Seventh Circuit prohibited testimony not included
1n an expert report, finding that “the sanction of exclusion iv antomatic and mandatory unless
the party to be sanctioned can show that its vielation was either justified or harmless.™ 227 F.3d
776, 785-86 (7" Cir. 2000).  The failure of Complaint Counsel’s cxperts lo disclose their
opintons i3 g timely fashien and their efforts to medify those opinions thal they did disclose are
neither justified nor harmless — indecd, to allow such a “mal by ambush” would eliminate tke
protections for a fair trial put in place by Yeour Lenor’s Scheduling Order,

Other courts have rejected atlempis similar lo Complaint Counscl’s to have their
experts bring new opinions to trial. See, c.g., (rem Reafiv Trust v. First Nat'! Bank, 1995 WL
136874, at *2 (D N.H. MAr 27, 1995) (“If plasnuft wanted to offer expert opinion tesiimony as
to any other matiers, it had a duly to disclose such opinions, and the bases and reasons Lheteture,
prior (o the Jose of discovery m as case™); Avia Stravegic fnv, Alffances Lid. v. General Elec.
Capital Servs., Ine, 173 FR.D. 305, 307 (D, Ks. 1997) ("Aside |[fom] the question of

umimealiness, plaintiff has not shown that its later reports and affidavils adequately comply with

L



the disclosure requirements ... therefore, the court finds plaintiff may aof use at trial the

additional expert testimony.™) (emphasis added).

CONCLUSION

Complaint Counsel has had more then two-and-a-hall’ years to {ormuolate 1ts
theories in this case. Any expert opiniens it wished lo rely upon could have easily been and were
required to be, disclosed to MSC in its expert reports on April 9. Any effort by Complaint
Counsel to have 1is cxperts show up al trial with new or gltered opinions amounts o nething
more than the son of “irial by ambusly” thal has been rejected by Your Honor, FIT Rules, znd
the courts who have addressed this 1ssue. Congressioned Air, Lid, v. Beech dircraft Corpr, 176
ERD. 513, 515 (D. Md. 1997) (undisclosed expert testtmony constitutes “toial by ambush™),

Accordingly, MSC respectfully asks fur the entry of an order prechuding

Cemplaint Counsel [rom pulling on cxpert teslimony on epinions and materials not coutained in

their experl reports.

Pespecttnlly submtted,

Tcht W Smith (Bar No, 458441) ¢ 73]
Liarimichael &. Skubel (Bar No, 294934}
Bradtord E. Biggon (3ar Mo, 453765)
Larissa Paule-Carres (Bar No, 467907)
KIRKLAND &CLLIS

653 15th Street, N\,

Washingten, DU 20003

(202) 879-2000 {rel)

(202) 879-3200 (fax)

Counsel [or Respondents,
Daled: June 17, 2002 MSC.Software Corporation
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B
digorimina-cn, bt the question T hove: »fAre youw goinc
o be expraaaing an onpinion that a ralevanlh marksn
sxiate narrower than the advancsd MNAETREN mesrket or the
alternative product markst thac vou discuss in your
LEaEAIRN 4 iy

ME. McoCARTHNZEY: Chiection. hAsked and anewered.

THE WITK=ESS: 1 believe thas's the guesticon 1
wzs attemoting to respond to.

EY M=2. HAIETLR:

. Wsol, was the answsr yes or no?

4. The angwer wag, judt sg 1 expresged in my
reporT, 1 may presgssent —he wview that incumbkent firme may
find it profitable to uncer-ake -hat kind of
digcrimirsetion. That would bhe conaistant with Lthere
being a narrower product market.

2. T'm ok asking whether you think that incuombent
frrma may be profitable -- ztvike that.

I'm ot asking you whether you thins incambent
firma may find it profitable to price-discriminate.

I'm asking whetnher vour are golrng Lo express an
ooinion that there ig2 2 relevant oroduct market
narrcwer than the advanccd NRSTEAN market or the
alternative product market vou discres in yvour repnorc.

MR, MoCARTHNEY: Okiection. Asked and
gnswered.

Frr The Reoord, T,

Waldort, Marylana
{301r 570-820205
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eIl WITMZES: I choucht that's what I was
expressing, but mavbe we need Lo lzke & sleps back,

Tn davirine prodact markets it iz posaible
—hat a product merksl wi ]l cxist and o oxpleitead
prospoctively cven if it's rol nsoewsarily being
nntliz=d an present, ard [ haven't atterpted Lo
analyze what Jdegreez of price dissriminaticn mizht be
going on wlilhin Che NASTRAY -- within the adwvance:d
MASTEAN product markst =t the time of rhe
acquiaitionsa.

2o I'm -- I may very well say sonsthing about
proapectivelv that warkets may be utilized, ezasniially
clZaectuated, threugh price digcriminaticn, for
irstangce, on the basisz of the dindustry, but I lhsven's
to dote done the arnslysis which world be neaded to
denrornstrate chat that was already occwring in any
dezzil.

Q. Iz 1t vour Undergtending that one of the ateps
in acing antitrust analyeis i to delfine relevans
markena?

L. Tt certainly can be. Sure.

2. I= tha= one <l che stepe you tosck in this
mattcr?

o, I'sre atfemptsd to do that, yea.

Y. Are vou offering an ooinion on any relevant

For The Racord, Lo,

Walderl, Morylanrnd
(501 RT0-B02=
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oroducT market in that circumatance?

Ao Wimnourn krowing thes apesitios 1 ocan't cell yon,
but trhat would certainiy ke the concept that would be
being u=sed, yo=.

Q. "o oyou would anvision delindisg narvowar product
marketse than sdvanced NASTRAN or yvour alterrative
produst marset?

L. Cnly in this rebuattal =senge.

MRE. MoORRTETDY: Well, objection. BRusked and
answered and misstatss his prior testimony.

Kx. BECXER: I've premarked EX 730, which is a
copy ofF the JC07-FTIC merger guidelines.

MR, MoclARTNLEY: I would just rmote thas ofi the
recocrd the court reporter will be inizialing the
axhibits, and 1 note that Exhibkiz 717 arnd 78: have vet
to ke initizled,

{(Reapendent’s Exhibhit Humber 730 was marked for
ldentification.)

LY ME. DECKER:

Q. Would vou fturn to pages 518
A, 1 519, Ckay.
2. mre vou famil-ar w-th section 1.12 of the

Merdger guidelinss?
2. In a general eengZe, yes.
0. Are yvou planning to def-ne a narrower product
ot The Record,  lno,

Waldori, Marvland
i30L) B70O-BD25
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24
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oE
lasues duving nis deposition and 1 micght therefore
respond to Zhat anticipated argument diuring my initial
tentinony .

But the more likely sdrcumstance 1s that 13
such argument arose that it would bhe dealt with through
rebratzal,

2. 50 wvou cannot cell me giltiding here Loday whan
vl give tegtimony in che case i chisl for complain:s
counsel at trial whether you'll be defining —wo
relevant product markeis or whether you'l: be defining
more Lharn two relevant product marksts; Zs that rightt

ME. MoCARTHMIY: Onjocticn. Asked and answered
and amlkigucua and i1t misatatss the prior tagstimoeny .

THx WITHNESS: Lo you wenbt mo to answer’t

BY M=. ZIECEELR:

. Yo,

B, Bazically wmy expectaZion is that I will oe
dezaling with the two, wilk the advanced NASTEAN
product market and the alternative breader producl
merkel &x Lhis, whatever vou want to call it, the coreo
of what Z'm aéying, vt I might wery well reoest the
materiala whizh I have in my statemsnt about ths
poesibility Tha?t price digeripination might Do oa
more -- a profitable way for MED to price within Zhose
markzts.

For Tho Reoord, Inc.

Waldorf, Marvlard
(30L) 875-8BCY5
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Ard deperding upon what © hear from Dr. Kesrl's
depaositicn, I may of may ran go furchey chan thaw.  2uk
as - sktate, my sxpectation, my strong expectakbion, ie
tthat Lhe core ol whact 1 testify would ke absut trhe cwo
product marketa, advanned NRLGTRAN producs maccet and
~he alternative brozder product markesc, whics I've
pregentad in wmy statement,

2. 12 you do decide Co Dursile testimony discuasing
Erice discrimination, do yoi slan to deline a proouct
marXel narrcwer chan the tws product markeocts vou
discuss in yvour Tegrtimony uging the technigques of
gectinn 1.12 ol the merger cuidelines?

ML, MCIARTELY: Objlecticrn, Misstates kis prior
Legl inomy .

THE #ITHREZS: Tke bsst I czn express this ==
that - dcn't have anligipaticn of tryvinc te define in
Ry delail what smaller product sarkeTs might arige in
the context in which M2C decided to uss prics
discrimination in its wricing decizions.

I havez dons my repoert on the basis that the

core coneapts here for product market are advancsd

" NASTRZN and the alternative broader marxet, FEuat as I

2ay. I would reserve the right to sazy acmething either

on dirvegt or on eross - weli, obwvicusly I can =2ay
anything I wanl on cross I cusss ~- if Dr. Kezxl or
For The Heoovyd, Lo,

Waldors, Maryland
{301 BT7o-BLoAg
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1 of narrower markets in the conteoxt of the cousle of

2 examples That I gave, oDut I den't anticipate chat boing
2 a focus o2f my testimony.

4 EY MI. RBERCOCERK:

= 2. ESo you cannct 2ictting here today delinitively
5 tell m= kow Teny product markets you will define al

i trzzl; ves o2r no?

g8 MR . McCARTNEY: Objection. Asked ard angwared
= and -- aslkcd and answerad.

1o TH= WITHEES: 1 oxlv anticipate at this point
1 sprading about the sdwvanced NASTRAN produch market and
1z the bhroader zroduct market thst I discussed, but I

13 woaldn't preclude, basgsed on what I've scen so far oI
11 Dr. Keawr!'s popitison of comrerting cocn that, and thas
1z in that contexl: I migh: end up discussing the

1.3 pot=rtial for separste produch markets within the

17 advanced NASTRAN product market. I think that's

1a accurate.

i3 EY ME. BECZELR:

20 . Tel's go to yveour initizl reporz, which is
a1 R¥X 700, arnd go to pace &, footrote 4 at —he bottom of
22 the pace.

21 E. OCkavy. T zesz that.

24 Q. The fira:r guestion is: I zcouldn't fird Lhis
25 Tootnote in youry sunplemertal report. Do you still

For The Becord, Too,
Waldoert, Maryland
(301} B7C-8025
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chie =3m= questicn.
THE WITHESES:

=7 MR, ZECEER:

-'s dunlicaetive,

He's arzswered =uhstantially

Shovld I answer

. You may arcawsr The gquestion,

. T do want to exprass

the

o
o

exlenl there was corpelilion losl by wirooe ol Lhoe

acfuisitions and I do excrass an o2plnicn on that.

don't commenl on Ene logal implicaticns 7T

DATET.

G, Okay. T'r not interestod

commerbing on thas lagal

in

et

wp_icatnions oper

wanslh o Xnow is: Are wou -- lek's mul iv

Ere yoin axnrossing an apirion

tnat the acouii=sivticns harmed compstiticon

. Teah.

2. ATe vy expressing av opinion in

Think in

1,_?(3]_] 1 T

=, Wha=t

Liis

WE W .

a2n ¢pinicn hers on what

t-

this watter

~hisz wmatter

o the proper marxel definitior Lo znmalvie “hes

fnoazstoy?

T do & partizl,

a

J. Whzt o you meazr by "a pairtial znslysisti

A pATt A

Ao Well, nol cemplele.

0. &g you'ro Lelling mo yoar excoerl roporl

contains &n lncown_cls Cla=oossion of

For Tre Rocozd, T
Wa_cdorf, Marylanmd
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deliz _icn in lhis ioduasicy?
i T —-
MR. COWIZ: Qkhjsatzon Lo form,
T WITHE2S5:  t“he revorl, a3 Lhe report
gtates, 15 in procsss, and furzher znalysis ney inply
Lonat I mav add more to 1t, including the market
definition.
BY ME. BERZREIE:
Q. Are you expresgsing ar opindon in this mallcer cn
matlers ol cnbtry?
A. TYean.
2. Rre yo. expressing an opirion in this matiter on
matters of compel’tive cftests?

A, Whab doc vyoin msarn by "conpeRitive effoots™?

i

- Well, whs_ do youo unoerztanrd the phrass
"oomnetitive effacts" Lo omean?

LS. Toers sre muliiple wavs. Yo have to tell m=
what you wanT and 7117 answer that.

2. Giwve me yolr undersztanding of the gonorzal
meaning of "competillve eflfazlzs."

2o Well, "compelilive eiflfeciz" iz Lo what extert
merogers fecilitate collasion.

Ts That what yox nad in wind?

2. Do vou unazrstuld the conceois ol anilateral
effacts amd conrd nated effects 25 Lhoy'ro psed o Lis
Yor l'he Hecaord, Inc.

Walderr, Waryvlond
(2L ZV0-802E



merger gquidelinos?

1

A, Sare.

g, Are vou exXpressing an ocinlon i1n thig mattern

wheolazr the aoqueisitions will lead to adverse — striks

i1

tihat.

o

A YyGD CXDTosSSing ab opinion in o this matter

% the acguisitions will czuse harm to compziiclen

Lhrovgh unilete-al = oo’

. Yes. Implicitiy. Hot dirvectly, but lwplloizly

T™n zayving thao.

Q. Are vou sxpresziang an opinion in this malter

that —he zcoaisitions will canse harn Lo comce=ition

“hrough coordinated effecza?

[

(L]

8]

]

[

inl

Mo D odon't dozl wilth tkhet.

'r_]

e yol exprassing ar opiniecn in Lhis matler ag

[

issuers of sfficisnciaz?

v T dont't dead with tohat.

o

L
i

. Are yCo expressing ocinions in this matbter
iszuzs of The ftei_ing [irne doctrzizes?s

&, T oozoulgn't hesar vou.

o.  Are voll =xXovessing cplinlcons I thils matler asz:
the izsuz of the fziliwg firw doctrizer?

2. MNoht zicht now. Mot vet,

. 2o oyou olan bo Tile anoivhar ouporT rzpools

&, Z'moonol osucse.

ER

or Tho Ioccord, Ine.
Wa_dor?, Mzryland
(30T BAC-8HOZN
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and ~--
ME. COWLE: Well, it's a confusi=zg guesticrn.
ME., BECEFL:  &Stale vour ochijectlion and —cave (i
at  lhat.
THZ WIThE=S5: I trink I would preler 1D vou

Tt

o

don 't make so ccmpourded a guestior bhacsuse I oac
rezl1ly, zan'l underslzne what you are asging for.

80 1if wyou can simglify the questlion withowt a
preambz:ls, 1 coculd mavbes give vyou a bellor answor.

EY MR, RBECEER:

Q2. Well, it hzd no preamble. - Will roneat Tho
Tdes o Lo,

23 oin o wour uadsratanding that o your export
reposl you o wews suphezed T eXpress your oninions or
g wettoer in this processing?

A.  Yezzh,

2o And is it vonr untdersTand rng in thiz expart
raporit wou were supposed bo provide the bazez for your
oodrrions Lo this ocroccedino?

B. Thn bases for owy oninions ave hera.

2, Angd mave vou expressed all owiniors thazt wvou
save on thls matfer in yorir experi reporn?

AL o

2. Tor tho cpinlcrns you are sXpressing in yodr
gxparl reposl, how 2o oyoi - Hiociks Lol

Fuor The Eoscoxd, Inc.

Aalao=t, Mary_and
PA0T 8TO-8GRA
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For Lhe opirleons yon are edpresszing i wour
expert rsporz, how oo you intend to off=r coinions when
yoil nave not done a conslele cvaluslion of competilive
conditiongs
A, Well, at ono point in Lime when the ccmplzte
evaliallon wouls he done if raeded.

2. And woy wourldn't it e needed?

M. Wy wen'l it ze needed?  Boocuss the
informaticn that I gain dossn't change suzslaniialliy my
pricr knowledgs and os a consequencs there is no necd
Lo furlhes develep The fssues.

Fut il I do find mors informaion that 23
loporlart for my opizions or bhaltt snbstantiully or

perTially chance Lhem, T will provode mors i=formalion

o That.

i

. Yo steTs there are oplzions o liability in

YOLI BHEsrT TC‘;::}I’.‘E.

Where woilid I Yind thess apinicrs oo

ciabdlivyy

A, wWel!, vou have the cpinmiasng on the izgis o
competition and The lact that there has beern
ceupclLlil.lon Yost, fnd vou'il fiad that in Lhe firscs
Fad Yoo .

. Are you offering an opinizsn ‘n this report on
the proper mwarkes ded-n*z-iony

Zor “ho Teoord, Inc.

Waldors, Hory-and
(E0ly BYo-u0#h
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fi. Terlially, Doz not -- again, my zmalysis on

Fhat hag not bheer ComprLete.

=- Are you offering an oninion in this rspsrt on

lagsees ol entoy?

O, Yaah.

G.  Are you <fZerinzg an ofinion I this reporl cn

-

izzues 0 anilateral competitive cffectsr

N, Impliicilly.

. Hawve you, subsecnent to issulng this repor:,

conducted a complotoe cvaluallon of competitive
conditions bearinc oo antitrust liasilily?

L. Wo. Not vob.

. Hawve you dong any work suboequenst to your
exper . repool?

AL aah.

2.  whait have wou done?

A, T've Tzad wolc makszcial.

2. Ilave you reviewes tho cxperl regorms o
L, Waearl?

A, PRuosclutalv.

Q. Ere yon planning to rely cn -he testine:y
Lhis Zoze?

ME.. COw_ k: I nojoot Zo Lhe Jors of the
st lon,
For “he Record, Inc.

Wa®doxes, Maryland
{401y 840-3025
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2. wWno first conlacled you about workine on this

AF. T think it was bfbhott —- no. Actua'iy 1t was
not. It was the —- & lawyer in the BC. I zan't
remembzer The nane. I think it was one of Lbe Zivision
chiela.  I'm not sure.

Q. Fow wad Lhe matter aeacribed to you?

A, Well, 1t was described in a2 very gerera:l fori.

2. And gilve me o descriptior ot the general Zorn
that woz glven o yool.

A, Well, 7 zon't really remsmher exaclly Lhe phone
conver=anon, Dt 1t wWoas would D be inlerssted in

part o pating in o cas

i

nvnlving some acquiszilions and
thaz have already teion wlaoce.

w. Al what point Jdid voo moke an asses=sment that
vou balfeove The azoguisitions weroe anficowmpelilive?

A, I'm zmct sure about Thal. That zequirses we to
figure cut the exacl point in ry anslvsis.

0. Hawva yolr mado an assezsment that the
aciqiiygilions are anticompotiTive?

A. Weol, ny asassarent bheos boon Lhal the

Acis’ Ticrs Imdeed sapbEtantizlly roedice conpetition.

[
]
v
{
T
e
o
T
o

-he ozinicy you're placning to offer

Tor The Gesoord, _no.
Walcdorf, Maryland
PA0LY BYG -BDZE
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it, becanze T have zeen Thel Powors Train sloedy, z2lso.
(r.  Okaw., Dr. wvenkzyya., can vou liszZon o omy

guca-lon, ploasce?

i, Hexe'z my guesztion., lhis decumant, you said
youo mighT have 1t in volr peosscssion, but vowr haven't
hzd a chance to rewvisw it veb, correch?

Ao o Wall, I don't know sxaclily if L kzwe it

G. Ukay. Are toere documents in your gposseszion
that vou haven'l 1ad 2z chance -2 saviesw ys=t?

A, If it's 7 wery rvenent ono, ves,

5 1t yeur position that won'=sz geing Lo

L

review thonse dooumeants in the SUlure?
MR, Z0X!: Z objzol Lo thet Tiestior, bhocause
MEC has =ot vet cariitied compllances with the subpoena,
LY ML, LOCASCIO:
2. Qkay, go zhezad, Dr. Vendayyd.
Ao Welil, T don'l know what fthe case ig going Lo be
in ths future,
Dd. Dr. wenkavya, please listen to wy cusstion ardd
answer il
2. Okay.
2. Do vyvou interpd Lo raview the ddooumorts Lo vour

poszession right now Lhst yvou hzvan't already rsovlicweg?

N

I zap 't ote=ll.

Fov The decovd, Lnco.
maldort, Maryland
4 BT Y R & e I 4
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You're net surs whal yoo're going o do?
Mol sare.
You wight review Lhem, you might znot.
Yos, that's corrooo.
Okaw., If fnu parcharce hanpen to finally

Thees documoents, de you intend to medity your

cpinicns kased on that review:

_'El L]

il

I cor'i kioow.

Yol might?

Tf T find somwelhing _faz 1 would ke willing Lo
L don't inow now,

S0, 1If trheore's somelhicg in thase domrmerts

tzat Zzn't slreasy in your a¥pert reporl, wyou migh=

cole 2p Wwith a now cpinion?

M=, COX: And deces your questicn, Grego,

inc_zdae the cooumentsg that MIC Las ncol vyt produced in

response Lo cur =ubpoena?

ME., ZOCRETTO! Than¥ vou, Jr. Yankavya,

Eeat, wnoer it"s my denosition, yoa can ask re

gueslicrs, okay, and thiz izsn't.

i

Iy
o

BY MR, LOCRSCTIO:

Dr. Ven<ayya, dxhinitc 237 --

Thisz is the same one?

s, Soliving Lavgs Linesr Froklems with ATRLROUS.
For The Rocord, oo,

WeldorD, Maryland
(3017 BPn-E07YH



UNITED STATES OI' AMERICA
BEFQRE FEDERAL TRADE COMMISSION

In the Makter of

MSCSOFTWARE CORPORATION, Docket No. 9299

a corporaiion.

i

COMPLAINT COUNSEL’S SUPPLEMENTAL IDENTIFICATION OF TRIAL EXPERTS

In accordance with the March 5, 2002, Revised Scheduling Order, Complaint Coursel hereby
identify the expert witnesses that we plan to call in our casc in chief. We provide herewilh a curmicoium
vitac [or each expert witness. which identifies the caperl’s publications and any cases whure the expert
has teslihed or been deposed. Complaint Counsel also provide herewith alt avajlable transuripts of any
such testimeny by Lhe cxpert. Complaint Counsel reserve the rght to expand or contact tre scupe of
any ¢Rpert’s testmony from that sat forth below, elect not 10 call any expert witnesses Fsted hicoein, or
wdenuly addinonal expent withesses a5 appropnate as (he issues in the case are clavificd whe course of

pre-tnal and trial processes,

I John C. Hilke, Ph.T.

1. Hilke, an economist with the Division of Foonoric Pelicy Anralysiz in the F1Cs Burea of
Ceonomucs, is capected o provide testiimony on matters of czonomic theory and analysis pertaining Lo
the allegations in the complaint, meluding the relavant warket and the anticompelitive affes: of
Respondent’s acquisiltioms. In addition, Dr. Hilke is expected to sddress the vatious clams rased or

likely o be raised by Rospondend.



2. Pablo Spilter, Th.T».

Dor_Spiller is a special assistant to the Director of the FTC's Bureau ol Economics and the Joe
Shooing Professor of International Business and Professor of Business and Public Policy, and Chair,
Bureau & Public Policy Group, Walter A, Haas School of Business, University of California, Borkeley,
Californra, Dr, Spuller 15 expected 1o provide Lestimony conceming matters of economis theory and
analysis pertainmg Lo the allsgations in the complaint, including the appropriate remedy © restors lost
compettion. In addition, Do Spiller may address various claims raised or likely to be rased by

Fespondent,

3. Dr. Vipperla B, Venkayya, Ph.D.

r. Venkayva 1s an experl in modeling and simulation of complex dynarmes problems related
to acronautics and space struciires. Dr. Venkavys retived in January 2002 from his position as a
senior scientist al the Airr Foree Research Laboratory, Wright-Patierson Adr force Bass, in Olne, where
he was mvolved in modaling and simualation of complex stmctoral dynamics problems using NAS TR AR
und other software systems. 13, Venkayya is capectoed 10 give teslimony concemning the art and
scicnes of cogincenng, the use and muthods of (inite element analysis, the featwees, functionalitics, and
differences among computer-aided engineering softwars products, and switching hetween differeir

gazineering software products.



4. Mr. Gregory Smith, UPA

Mr. Ssuth s a Certilied Public Acconntant and poncipal with Penta Advisory Services, 1 unit of
Navigant Comsulting, Ine. He is expected to provide (eseimony concerming the financial valuation of
LAT and CSAR, including methodologies for valuing bustnosses, MSC’s purchasc price and vahiation
of UAT and CSAR, other tiems’ interest in acquinng or partnering with UAL and CSAR, and the offorts

ol UATand CHAR to elicit alternative acquisilion or partneding opporiuemtics.

PM%QM

P Abbott MeCarlney
Peggy [, Bayer

Michasl G, Cowle

Kent E. Cox

Karen A Mills

Nancy Park

Patrick 1. Roach

Consel Supporiing the Complaint
Burzau of Competition
Fedaral Trade Commission
Washington, ID.C, 20580
(20} 320-2093

Vaczwmle (202} 326-3460

Dated: March 19, 2002



CERTIFECATE OF SERVICE

This is 10 cerlify that on March 19, 2002, T eansed a copy of the attached Complaint Covnsel’s
Supplemental Identification of Trial Expents o be served via fucsimile transmission upon the following

person wilh hand-delivery the following day;

Marimichael G, Skubel, Esquire
KIRKLAND & ELIIS

655 Fifreenth Street, N.W.
Washington, 12,0, 20005

(202) 879-5034

Facsimile (2023 879-5200

Counse] for MSC.Sottware Corporation

0. et .

F. Abbott McCarlney




CERTWICATE OF SERVICE

This is to certify that on June 17, 2002, [ caused 4 copy of the Respondent
MSC. Softveare’s Meotion i1 Limitie To Precluds Complaint Counsel’s BExpert Witnesses Form
Testifying About Opinipns Not Previously Disclosed to MSC to be served upon the following
persons by hund delivery:

Honorable D, Michagl Chappell
Admimstrative Law Judge

Federal Trade Commission

600 Penmsylvania Av Avenue, N W
Washmpton, DC 20580

Richard B. Dagen, Esq.

Federal Trade Commissicn

601 Pennsylvama Avenue, N W,
Washingtan, DC 20580

P. Ahbott MeCartney, Esqg.
Federal Trade Commission

601 Peonsylvama Avenue, NW.
Washington, DC 20580

Karen: Mills, Esg.

Federal Ttade Cormmrission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

/{/"ML I:f

K]HKL& EL[.IS
655 15" Street, NW
Washington, 12.C, 20005
{202) 879-3000 (tel )
{202) 879-5200 {fax)



UNITED STATES OF AMERICA
BEEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

MSC30FI'WARE CORPORATION, Ducket No, 9299

4 CorporaLion.

N S

IPROPOSEDE ORDER

1T 18 HERFEBY ORDERED that Respondent MSC. Software Corporation™ Mation in
Limine te Preclude Complaint Counsel’s Vixpert Witnesses from Testifying About Opinions Nat
Previously Discloged to MSC is GRANTED.

Specifically, it is hereby ORDERED that Complaint Counsel is precluded from

introducing expert opintons beyond those already disclosed to MSC in its expert reponts,

Junc 2002 i




